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ABSTRACT

The T Visa Process and the Identification of Victims of Human
Trafficking
by
Mandalena Prelashi

Advisor: Dr. Monica Varsanyi, Ph.D.
The Trafficking Victims Protection Act of 2000 (TVPA) is a contemporary effort to combat human
trafficking. In 2000, the Congress enacted the T Nonimmigrant Status (or T visa) in the effort to
protect victims of trafficking and to enhance law enforcement’s ability to investigate and prevent
these crimes in the U.S. This thesis explores from a legal and social point of view the obstacles,
hurdles, and challenges that victims of human trafficking face, when applying for a T visa. I find
that (1) victims assess their exploitation as wrong and immoral but not amounting to human

trafficking, thus they are less likely to apply for a T visa though they are eligible for one; (2) law
enforcement agencies lack resources and training to deal with circumstances of sex and labor
trafficking; and (3) attorneys fail to detect the components of trafficking in person. These
circumstances all stand in the way of victims accessing protections and benefits of the T visa.
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I.

Introduction

The Trafficking Victims Protection Act (TVPA) has introduced groundbreaking legal
provisions allowing immigrants subject to severe forms of trafficking to stay in the United States
for a period of four years. The TVPA provides with immigration forms of relief as the T
Nonimmigrant Status (or commonly called T visa) and the Continued presence (CP). They both
require assistance with criminal investigation and/or prosecution. Victims of severe form of
trafficking who are granted the T nonimmigrant Status can obtain employment authorization and
have access to federally funded benefits that refugees are eligible for. 1 Although victims of severe
forms of trafficking do not receive recognized rights, they have access to several benefits once they
are granted the status, and one of them is remaining in the United States legally through the T visa.
The number of victims of severe forms of trafficking in the United States is not decreasing.
However, the 5000-visa annual CAP has never been reached, and the number of applications for
Form I-194 has not skyrocketed, as it has happened with other forms of relief. USCIS statistics
show that the number of approvals of T visas has not been exponential either.
The Trafficking Victims Protection Act (TVPA) marked its 22nd anniversary on October
28th, 2022 and reported the peak of approval rates of Form I-914 Applications for T Nonimmigrant
Status (T visa) in 2020, granting 1040 approvals, excluding the applications for family members. In
Fiscal Year 2021, the approval rate for victims of trafficking was reduced to 829 the first quarter of
the year, and the denial rate was excessively high, amounting for 524 denials.2

USCIS, “Victims of Human Trafficking: T Nonimmigrant Status,” https://www.uscis.gov/humanitarian/victims-ofhuman-trafficking-and-other-crimes/victims-of-human-trafficking-t-nonimmigrant-status.
2
U. S. Citizenship and Immigration Services (USCIS), “Number of I-914 Applications for T nonimmigrant status by
Fiscal Year,” Fiscal Year 2008 – 2022
https://www.uscis.gov/sites/default/files/document/reports/I914t_visastatistics_fy2022_qtr1.pdf.
1
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Number of Form I-914 Application for T Nonimmigrant Status
By Fiscal Year, Quarter, and Case Status
Fiscal Years 2008-2022

1

Victims of Trafficking
Period

Applications
2
Received

3

Approved

4

Denied

5

Pending

Applications by Case Status
1
Family Members
Applications
2
3
4
Received
Approved
Denied

Fiscal Year Total
5

Pending

Applications
2
Received

3

Approved

4

Denied

5

Pending

Receipt Fiscal Year -Total
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017

389
461
541
882
790
804
908
1,040
955
1,177

247
290
446
556
667
851
619
611
748
669

56
63
102
145
81
97
135
239
175
213

193
307
305
502
565
421
590
809
869
1,180

321
241
518
909
848
1,021
913
1,113
890
1,142

176
259
361
708
747
984
787
692
937
667

23
54
74
114
94
85
95
182
144
123

D
D
D
D
453
518
579
854
713
1,100

710
702
1,059
1,791
1,638
1,825
1,821
2,153
1,845
2,319

423
549
807
1,264
1,414
1,835
1,406
1,303
1,685
1,336

79
117
176
259
175
182
230
421
319
336

H
H
H
H
1,018
939
1,169
1,663
1,582
2,280

2018
2019
2020
2021
Receipt Fiscal Year 2022 by Quarter
Q1. October -December
Q2. January -March
Q3. April -June
Q4. July -September
TOTAL

1,613
1,242
1,110
1,702

576
500
1,040
829

300
365
778
524

1,916
2,358
1,798
2,299

1,315
1,011
966
1,078

703
491
1,018
622

251
216
511
346

1,483
1,860
1,448
1,748

2,928
2,253
2,076
2,780

1,279
991
2,058
1,451

551
581
1,289
870

3,399
4,218
3,246
4,047

540

278

69

2,539

389

225

61

1,892

929

503

130

4,431

540

278

69

2,539

389

225

61

1,892

929

503

130

4,431

Table Key:
D Disclosure standards not met
H Replaces the value from which one could deduce the value of D
-Represents zero or rounds to 0.0
References:
1

Refers to victims of severe forms of trafficking (T-1) and family members of victims (T-2, 3, 4, 5, 6).

2

The number of new applications received and entered into a case-tracking system during the reporting period.

3

The number of applications approved during the reporting period.

4

The number of applications denied during the reporting period.

5

The number of applications awaiting a decision as of the end of the reporting period.

Notes:
1) Some applications approved, denied, or pending a decision may have been received in previous reporting periods.
2) The report reflects the most up-to-date estimate available at the time the database is queried.
3) Counts may differ from previous periods due to system updates and post-adjudicative outcomes.
4) For a complete list of USCIS forms and descriptions, visit https://www.uscis.gov/forms
Source:
Department of Homeland Security, U.S. Citizenship and Immigration Services, Office of Performance and Quality
CLAIMS3, queried 2/2022, TRK 8796

Table 1: Number of Form I-914 Applications for T Nonimmigrant Status by Fiscal Year, Quarter, and Case
Status. Fiscal Year 2008-2022
2

Not many of the unfavorable decisions adjudicated by the USCIS are appealed in front of
the Administrative Appeal Office (AAO). The AAO conducts an administrative review to ensure
that immigration law and policy is applied consistently and with accuracy. The AAO adjudicates
the T visa applications and the adjustment of status applications as well. Most of the Form I-914
cases brought in front of the AAO in the past 4 years (FY18 – FY 21) have been dismissed. In
2021, 35 cases were remanded to the USCIS adjudication, and in the past four years, only one case
has been sustained in 2020. The adjustment of status Form I-485 for T visa cases are frequent. In
FY18, 7 cases were sustained, while in FY20 and FY21 there were only dismissals.3
This thesis suggests that we should prioritize raising community awareness and knowledge
of the benefits of T visas for victims of severe forms of trafficking, rather than focusing on
amending the TVPA. I examine the elements that prevent victims of trafficking from applying for
these benefits, and the reason why T visas are undersubscribed.
The main question this research paper asks is what are the barriers and challenges that noncitizen victims of trafficking in persons face affecting their T visa application process? On an
ancillary development, the research question will provide relevant information as to why T visas
are undersubscribed, even though there is a CAP of five thousand visas available per year that has
never been met.
The first Part examines the historical and legal context of the concept of T visas and human
trafficking and the debates that brought to the adoption of the Trafficking Victims Protection Act of
2000 (TVPA). The second Part is dedicated to the legal definitions related to human trafficking and

Administrative Appeal Office (AAO) Appeal Adjudication, “Form I-485/T and Form I-914,” Fiscal Year 2018-2021,
https://www.uscis.gov/sites/default/files/document/aaodecisions/USCIS_and_AAO_Data_for_Publishing_Thru_FY21_revisedtoincludeVAWA.pdf.
3

3

the T visa. In the third Part, I will look at the issues and obstacles that prevent three key actors from
applying for T Nonimmigrant Status: victims of trafficking in persons, law enforcement agencies,
and lawyers. First, I analyze how victims of human trafficking do not see themselves as victims,
due to language barriers, lack of knowledge of the legal system or societal stigma around the crime
of human trafficking. Secondly, I state law enforcement agencies lack resources and knowledge of
labor and sex trafficking and of the forms of immigration relief for nonimmigrant victims, and
often fail to properly identify the cases involving human trafficking. Finally, I draw attention to the
struggles that attorneys face in navigating the intricate process of the T visa application, and how
their inadequate or lack of proper training affects the cases of T visa applications. In doing so, I
analyze three landmarks but non-authoritative cases as Fatty v. Nielsen, Nicholas L. v. Barr, and
S.N.C. v. Sessions that highlight the actual difficulties of victims to identify themselves as victims
of trafficking in persons, and the failure of their initial attorneys to advise the clients of the rights to
file for a specific form of relief as the T visa. Specifically, applicants who face imminent cases of
deportation risk not having guaranteed their procedural due process and constitutional rights,
should they be removed while the adjudication of the T visa is pending. To conclude, I recommend
an increase in the society knowledge of the existence of immigration forms of relief such as the T
visa, which would reduce the number of unauthorized immigrants and rehabilitate victims of severe
human trafficking. Survivors of human trafficking should be able to apply for T visas or other
forms of immigration relief, and work authorization without having to bear a heavy burden of proof
as cooperating with law enforcement. The fight to combat human trafficking is actual more than
ever.
Although the intent of this thesis is not to recommend legislative changes to the TVPA, it is
worth mentioning that while this thesis is being written, on May 10, 2022, the Reauthorization of
4

the International Trafficking Victims Reauthorization Act (TVPRA) of 2022 was introduced “to
enhance critical programming, policy and funding essential to the U.S. to combat human
trafficking around the world”.4

Tim Kaine United States Senator from Virginia, “Menendez, Risch, Kaine, Rubio Introduce International Trafficking
Victims Protection Reauthorization Act (TVPRA) of 2022,” May 10, 2022, https://www.kaine.senate.gov/pressreleases/menendez-risch-kaine-rubio-introduce-international-trafficking-victims-protection-reauthorization-act-tvpraof-2022.
4
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II.

The Making of the TVPA

Human trafficking is a global phenomenon that has devastating implications for millions of
individuals worldwide. In the 1990s, the United States had been the chosen destination for
trafficking victims in the agricultural, sex, and clothing industries. Data show that there are no
precise figures on the number of victims of human trafficking, and the vast majority of cases go
unreported. The main reason is that people subject to human trafficking have been historically
identified as undocumented immigrants before being identified as victims. Researchers recommend
an increase in the awareness in the public domain of the crime of human trafficking, and proper
resources to enhance the identification of the victims. Some authors attribute the increase in human
trafficking to a byproduct of globalization and the global economy.5
The major public debate and societal awareness regarding human trafficking in the United
States arose around 1999-2000, when Amy O'Neill Richard published a report titled "International
Trafficking in Women to the United States: A Contemporary Manifestation of Slavery and
Organized Crime." 6 According to the report, the number of children and women trafficked to the
United States ranged between 45,000 and 50,000, exacerbating exploitation and abuse, as well as
slavery-like treatments. The author reported a lack of comprehensive legislation in the United
States for trafficking victims, as well as limited resources that prevent law enforcement from
investigating and prosecuting cases. According to the report, the Department of Justice proposed a
new visa, known as the "T" visa, for witnesses who were subjected to severe physical or mental
abuse in the United States because of criminal activity, and had material information relevant to the
case. There would have been 1,000 T visas available for the victims and their families, as well as

Christopher Maloney, “Sociology of Human Trafficking.” In Combatting Human Trafficking: A Multidisciplinary
Approach, edited by Michael J. Palmiotto, (Florida: CRC Press Taylor & Francis Group, 2015) 41-43.
6
Amy O’Neill Richard, International Trafficking in Women to the United States: A Contemporary Manifestation of
Slavery and Organized Crime, (Washington D.C.: Center for the Study of Intelligence, April 2000).
5

6

work authorization and the possibility of permanent residency.7
Due to the increased public realization of human trafficking cases, and the strong demand
for a governmental response, Congress decided to intervene with a set of laws to regulate human
trafficking. 8 One of the most vivid advocates of the congressional arena to fight human trafficking
was Senator Wellstone from Minnesota (Democrat), supported by Kansas Senator Sam Brownback
(Republican) and Californian Senator Diane Feinstein (Democrat). Senator Wellstone proposed to
the Senate the Trafficking Victims Protection Act, where he touched on a series of domestic legal
provisions encompassing immigration and health issues, and benefits that would address the
problem of trafficked persons being recognized as victims and not as collaborators in the crime of
trafficking. Another bill that turned out to become the comprehensive legislation in anti-trafficking
was introduced to the House by the New Jersey Republican Congressman Chris Smith, the
Trafficking Victims Protection Act of 1999. The two bills had legal provisions very similar to each
other, however, they differed in the concept of sex trafficking. While Wellstone saw sex trafficking
as part of the wider concept of trafficking itself, Smith gave more emphasis to the sexual servitude
and exploitation, especially of those under-age. 9
T visas were one of the pressing provisions that caused fervent discussions in the House.
The concept of T visas was designed to allow victims of trafficking to stay in the United States
while providing relevant information regarding the crime and cooperating with law enforcement.
DeStefano, in the War on Human Trafficking, mentions that Congress and the House were battling
over offering unlimited visas or capping the visa category to a certain threshold. The advocates of

Amy O’Neill Richard, International Trafficking in Women to the U.S., 35-42.
Anthony M. DeStefano, “The Learning Curve: U.S. Policy Assessed.” In The War on Human Trafficking, edited by
Anthony M. DeStefano, (Rutgers University Press: 2007), 46-51, https://www.jstor.org/stable/j.ctt5hj0zg.10.
9
Anthony M. DeStefano, “We Need This Bill.” In The War on Human Trafficking, edited by Anthony M. DeStefano,
35-37, (Rutgers University Press: 2007), https://www.jstor.org/stable/j.ctt5hj0zg.9.
7
8

7

Smith’s bill at the House had a proposed 5,000 cap limit on T visas and that generated a debate on
the reasonableness of the limit. The main argument of the opponents to the unlimited visa category
reflected an old-school tactic used in immigration law which is the fear of abuse of the law, that
would incentivize false claims of undocumented people to obtain legal status. On the other hand,
the opponents of the visa cap would express concern regarding the sort of the victim number 5001
and 5002, while others would find the cap unrealistic, considering the 50,000 victims trafficked
into the country yearly. Representatives of the House and the Senate voted on a final bill with the
5,000-visa limit cap that was signed to law by President Clinton on October 28, 2000, namely the
Victims of Trafficking and Violence Act of 2000. 10
In the years that follow the TVPA 2000, there have been several attempts to improve the
legislation for the protection of victims of human trafficking. In 2003, the Trafficking Victims
Protection Reauthorization Act expanded the category of agencies that qualify as Law Enforcement
Agencies (LEA); increased the age from 15- to 18-year-old for the waiver of the cooperation with
LEA requirement; added the list of qualifying family members to unmarried siblings under 21; and
the public charge ground of inadmissibility would not apply to T visa applicants. In addition,
victims could qualify for T visas by cooperating with state and local law enforcement agencies and
with federal agencies. The state or local agency would have to investigate or prosecute the alien
traffickers through relevant state law, such as anti-trafficking or kidnapping laws. The age of
victims who could receive T visas without cooperating with law enforcement authorities would be
raised from under 15 years of age to under 18 years of age. If the victim receiving a T visa was
under 21 and had unmarried siblings under 21, they would be added to the list of family members
who could also receive T visas. The public charge ground of inadmissibility would never apply to

10

Anthony DeStefano, We Need the Bill, at 41-45.

8

aliens seeking T visas. Subsequent Reauthorization Acts have been issued over the years (2005)
(2008) (2013) (2017).11 Regardless of the subsequent reauthorization acts, resources and funding
are still required for the rehabilitation of the victims, the assistance of law enforcement,
prosecutors, and the organizations and attorneys representing the victims.12
Lastly, The International Trafficking Victims Protection Reauthorization Act of 2022 aims
to combat trafficking abroad, where the U.S. promotes the integration of anti-trafficking strategies
with multilateral development banks. It recalls a major involvement of the U.S. development
assistance policy to monitor the awarding of funds and expands the protections for domestic
workers of official and diplomatic visa holders. In addition, the reauthorization act extends the
funding for these programs at $102.5 million. 13

11

Chelsea Caplinger, Trafficking Victims Protection Reauthorization Act: A Brief Summary of the TVPA and Each
Reauthorization Act 2000-2013, (Human Trafficking Search 2021, A Project of the O.L. Pathy Family Foundation,
2021).
12
Alliance To End Slavery & Trafficking (ATEST), Summary of the Trafficking Victims Protection Act (TVPA) and
Reauthorizations FY 2017, 2017, https://endslaveryandtrafficking.org/summary-trafficking-victims-protection-acttvpa-reauthorizations-fy-2017-2/; Mary, K O’Melveny, “Time to Take Action Against Human Trafficking.” American
Bar Association, January 27, 2022. https://www.americanbar.org/groups/labor_law/publications/flash_archive/issuejanuary-2020/take-action-against-human-trafficking/.
13
International Trafficking Victims Protection Reauthorization Act of 2022 (TVPRA),
https://www.foreign.senate.gov/imo/media/doc/International%20Trafficking%20Victims%20Protection%20Reauthoriz
ation%20Act%20of%202022_Bill%20Summary.pdf.

9

III.

Defining Legal Concepts

T Nonimmigrant status or T visas are a form of protection and immigration relief for
victims subject to human trafficking. Victims of human trafficking hesitate in reporting the cases of
trafficking to law enforcement for several reasons due to their cultural and national background,
their immigration status, or fear of being removed from the United States. The USCIS is the
authority that determines whether the applicant is eligible for T Nonimmigrant status (T visas). The
criteria used by the USCIS to establish if an applicant is eligible for T Nonimmigrant status are
outlined in the Immigration and Nationality Act, INA §101(a)(15)(T)(i) and 8 CFR 214.11.14
These criteria can be divided into four categories: (1) victim of a severe form of trafficking;
(2) presence in the United States on account of such trafficking (3) compliance with reasonable
requests from law enforcement in the investigation and prosecution of the trafficking; (4) extreme
hardship of a severe and unusual nature if removed from the United States.15
The TVPA addresses human trafficking as a form of “contemporary manifestation of
slavery, whose victims are predominantly women and children …” and defines “coercion” as either
(a) a threat of serious harm to or physical restraint against any person; (b) any scheme, plan, or
pattern intended to cause a person to believe that failure to perform an act would result in serious
harm to or physical restraint against a person; or (c) the abuse or threatened abuse of the legal
process. While the condition of “involuntary servitude” involves any scheme, plan, or pattern
intended to cause a person to believe that, if the person did not enter into or continue such
condition, that person or another person would suffer serious harm or physical restraint; or the

14

INA §101(a)(15)(T)(i); 8 CFR § 214.11
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1101%20edition:prelim)
15
8 CFR § 214.11 - Alien Victims of Severe Forms of Trafficking in Persons,
https://www.law.cornell.edu/cfr/text/8/214.11.

10

abuse or threatened abuse of the legal process; the concept of “sex trafficking” involves the
recruitment, harboring, transportation, provision, or obtaining of a person for a commercial sex
act.16
To qualify for the T visa requirement, victims need to show that he/she was subject to a
“severe form of trafficking in person” which can fall under either one of the two categories:
(a) sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or
in which the person induced to perform such act has not attained 18 years of age; or
(b) the recruitment, harboring, transportation, provision, or obtaining of a person for labor
services, through the use of force, fraud, or coercion for the purpose of subjection to
involuntary servitude, peonage, debt bondage, or slavery. (Id., at 1470)
The presence of force, fraud, and coercion is necessary to demonstrate the distinction between
human trafficking and smuggling, which does not raise to the severe form of trafficking.17

16

TVPA, 2000, 1469.
Jini L. Roby, Jennifer Turley, JoAnna Garrick Cloward, “U.S. Response to Human Trafficking: Is It Enough?”,
Journal of Immigration & Refugee Studies 6, Issue 4 (December 18, 2008) 508-525.
https://doi.org/10.1080/15362940802480241.
17
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IV.

The Victim, Law Enforcement, and Legal Representation

The victim, law enforcement agencies, and attorneys are key components to the T visa
application. In the parts that follow, I'll look at the social and legal factors that affect victims, law
enforcement officials, and attorneys' attempts to pinpoint the aspects of human trafficking and their
success or failure in producing a compelling T visa application. There are several considerations
among the academics that point to a general distrust of the T visas' intended use. Practitioners who
disfavor T Nonimmigrant status contend a potential abuse of this form of relief as applicants who
have committed intentional crimes may assert having been coerced or induced by fraud to
regularize their status in the U.S. Others affirm that T visas incentivize false testimonies and are a
reward for criminal behavior. Advocates of T Nonimmigrant Status highlight the fact that there
might be a propensity to assuring protection only to those who assist with the investigations and
not to those who because of trauma, do not want to become witnesses and/or have any contact with
law enforcement.18

A. Victims of trafficking in persons do not identify as victims
The victims of trafficking in persons find the I-914 T visa process application complex and
burdensome. The TVPA permits the victims who qualify as subject to severe forms of trafficking
to stay and work in the United States, obtain refugee benefits, and adjust as permanent residents
with their family members. The legal elements to prove eligibility for the T visa application are
broad and require interpretational skills, and knowledge as to what makes a viable qualification for
severe forms of trafficking. In addition, eligibility for the T visa requires that the applicant is or

Nina Mollema, “Follow The Leader: Best Practices To Combat Human Trafficking In The United States.” The
Comparative and International Law Journal of Southern Africa 48, No. 1 (March 2015), 1-41.
http://www.jstor.org/stable/26203825.
18

12

has been a victim of a severe form of trafficking, that the victim is in the United States, American
Samoa, or Northers Marianas “on account of” trafficking. Compliance with “reasonable request”
to cooperate with LEA (Federal, State, or local law enforcement) on the investigation and the
prosecution of the crime is a core element,19 and that can be reached by providing either primary
or secondary forms of evidence, unless the victim is under 18 years old, or is unable to cooperate
due to physical or psychological trauma. The victims should also prove they would suffer
“extreme hardship” should they be removed from the United States and sent back to their country
of origin.20
Scholars have identified several reasons why victims do not come forward to report the
crime of human trafficking and apply for the T visas. The most common ones are connected to the
lack of knowledge of the criminal system and the legal provision, and not speaking the language. In
addition, victims are often in situations of exploitation and abuse, where the trafficker would
deprive them of passport, money, or menace to hurt them and their families. T visas do not meet
the needs of the victims as victims are required to cooperate with law enforcement, and most of the
time they are unwilling to do so. Researchers affirm that many victims find it hard to believe and
trust the authorities, and even when they take the courage to report the human trafficking, law
enforcement authorities fail to identify them as victims because they see them as undocumented in
the first place or fail to investigate the crime.21
There is also an element of shame felt by the victims when revealing the human trafficking

19

USCIS Form I-914, Supplement B, Declaration of Law Enforcement Officer for Victims of Trafficking in Persons,
expires 12/31/2023, https://www.uscis.gov/sites/default/files/document/forms/i-914supb.pdf.
20
USCIS Form I-914, Instructions for Application for T Nonimmigrant Status,
https://www.uscis.gov/sites/default/files/document/forms/i-914instr.pdf.
21
Frances P. Bernat, Tatyana Zhilina, “Human Trafficking: The Local Becomes Global,” In Women & Criminal
Justice 20, Issue 1-2, 2-9 (Journal of Human Trafficking: April 13, 2010).
https://doi.org/10.1080/08974451003641289.

13

to their family or community members, and many times victims do not identify themselves as
victims of human trafficking. The abusers make sure to indoctrinate the trafficked person to
identify themselves as “smuggled illegal aliens” and therefore victims find it difficult to establish
themselves differently. Hence, victims know their entry is illegal and distrust law enforcement for
fear of deportation. Scholars and researchers affirm that for a victim of forced labor or sex labor the
requirement of assisting law enforcement is riskier when balanced with the benefits they would
receive. A lack of awareness of the waivers to the cooperation with law enforcement for children
under the age of 18 and victims that prove inability to cooperate because of the trauma, introduced
in 2006, are other determining factors that prevent victims of human trafficking from identifying
themselves as victims and applying for immigration relief as the T visa. Other advocates also argue
that the cap of 5,000 visas per year was exponential guessing at the time Congress passed the
TVPA because it was not possible to identify the number of visa applications.22
Victims of human trafficking are people who usually have nothing. They do not trust
anyone and fear associating with other members of the community as their traffickers may have
networking connections within the same community. Besides the language barrier, trafficked
persons remain in the poverty, bound by the fear of being undocumented, and have no access to
benefits, unless their trafficking is certified. Once the victim escapes the abusive place of work or
situation, they might come to the knowledge of what trafficking is and identify their abuser has
committed a crime if they encounter law enforcement or advocates of human rights. Only in that
case, they might understand they are eligible for social services and immigration relief as the T
visa. However, the same does not occur when the law enforcement or attorneys or organizations are
not involved, and victims are left on their own. 23
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Victims of trafficking in persons are not the only ones to lack knowledge of the forms of
immigration relief and benefits available to them. The same organizations who oversee identifying
the victims, “including first responders, social workers, immigration attorneys, and even LEAs”
lack awareness of the services and benefits survivors of human trafficking may be eligible for.
When victims of human trafficking report the trafficking crimes to the agencies of DHS, they do
not always refer them to social and legal entities. The victims who are smuggled through the border
for sex and labor trafficking end up being apprehended by Customs and Border Protection (CBP)
and other Immigration and Customs Enforcement agencies like ICE. Once victims are apprehended
at the border, they are put on removal proceedings or ordered the be removed immediately.
Although the victims of trafficking in person offer their assistance to CBP in the investigation of
the crime, in some cases they never identify the victim subject to trafficking nor do they refer them
to the appropriate entities. USCIS should recognize that a lack of awareness of the victims, the law
enforcement itself, and the lawyers of legal protections in the United States may cause a delay in
the filing for the T before realizing the victims may qualify for a T visa. As many scholars have
contested, immigration law enforcement continuously inhibits the humanitarian goal set out by the
TVPA and victims of trafficking in persons face post-traumatic stress disorder and other
psychological trauma while they navigate the social and legal process.24
Individuals of human trafficking take a leap of faith when they apply for the T visa as they
end up in legal limbo until their I-914 form is reviewed by the U.S. Service Center in Vermont. In
the meantime, they must continue cooperating with law enforcement and they feel like being
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caught in another never-ending cycle of power. The waiting period of “bona fide” determination by
the USCIS is detrimental for trafficked victims as they are awarded employment authorization and
medical benefits only when they are granted T-Nonimmigrant Status.25

B.

Law Enforcement Agencies (LEA) lack knowledge and resources
The main reasons why victims often end up being unidentified by law enforcement and

other service providers is because they don’t see themselves as victims in the first place, or because
the authorities do not view them as victims. While the first prong was discussed in the previous
section, in the following pages I will highlight the reasons law enforcement authorities do not view
victims as victims, and only a small number of victims of human trafficking have been identified as
such.
A visible challenge law enforcement authorities face when determining if a victim is a
victim of human trafficking consists in the acknowledgment that often victims are seen as
undocumented or illegal immigrants in the first place, and therefore considered criminals who
should be subject to deportation. Requiring an overnight change of this paradigm would be
unrealistic, as different factors are involved that limit the ability of law enforcement to clearly
identify victims. The screening process and interviewing protocols are very important as potential
questions used by law enforcement result to be often culturally inappropriate. Law enforcement
agencies have expressed the need to have trained interviewers who are educated on the concept of
trafficking, who can identify patterns of trauma, and is sensitive to different cultures. 26
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The identification of victims subject to severe forms of trafficking is an essential and
intricate process that would facilitate the victims receiving the legal and social benefits that they
need to reintegrate into society. The crime of human trafficking is prosecuted at two different
levels: the federal and state or local levels. Local states are demonstrated to have inclusive
legislation on the persecution of human trafficking depending on whether that the state receives
federally funded resources or not. The TVPA provided the federal government with the resources
to prosecute crimes of sex trafficking (18 U.S. Code §1591), and labor trafficking (18 U.S. Code
§1589, §1590), and sex trafficking against minors by confiding the specific offenses in the U.S.
Code. However, only in 2003, did some states start including in their legislations criminalizing
human trafficking.
Federal prosecutors have highlighted how difficult it is to find the cooperation of the
victims and witnesses due to several factors such as victims’ distrust in the legal process, trauma,
fear of retribution, the victim’s willingness to move on with their life and not being entrapped in
the lengthy judicial process. In addition to these elements, although the TVPA has been enacted in
2000, law enforcement agencies believe it is still a new and untested law, with an intricated and
complex statute that provides unclear legal standards as the elements of force, fraud, coercion
which are considered ambiguous and hard to provide evidence of. 27
All states have anti-trafficking legislation and criminal statutes. Forty-six states permit
victims to request a court to vacate the orders or seal the criminal convictions they received as a
result of the unlawful acts committed while compelled by the traffickers. Nevertheless, victims
report being arrested by state and local police, in particular for commercial sex or drug-related
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charges, even though these acts are committed while being coerced or forced by the traffickers or
abusers. It becomes harder for victims of trafficking to report their status to law enforcement
authorities, for fear of being arrested. It is relevant to highlight that cooperation and trust between
law enforcement and the victims are crucial, especially because the third prong of the statute to
qualify for the T nonimmigrant status requires abiding by reasonable requests from law
enforcement.
There are two waivers to the required collaboration with law enforcement in the case when
the victim is under the age of 18, and not able to cooperate due to severe trauma. According to the
TIRP report, the Department of Homeland Security (DHS) in FY 2020 granted 1,040 T
Nonimmigrant status and in the previous years, only 500 victims received the T nonimmigrant
status. We can denote that only one-fifth of the available 5000 visas are granted per year.28
The statute (TVPA) when creating the form of relief of the T visa, has also created an
implicit expectation on the survivor of human trafficking to participate in any reasonable assistance
to the investigation of the crime the trafficker has performed. Cooperation with law enforcement
can occur in different ways. The victim should at least report to the law enforcement agency the
crime the trafficker has committed and remain available should the law enforcement need other
information. Law enforcement agencies are not required to provide a certification for the T visa
applications; however, they might be willing to sign a form of endorsement that states the victim
helped in the investigation or prosecution of the trafficker. Law enforcement agencies have a
discretionary power to release a certification of assistance, although they are not required to do so.
The victim can also use secondary evidence by showing the efforts through statements and other
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documentation of her/his willingness to collaborate with the law enforcement, should the law
enforcement agency not be willing to provide any endorsement form. However, there are a plethora
of reasons why victims are deterred from assisting law enforcement, and that is also because
victims are often arrested for the crime they have been trafficked for, as a consequence of being
misidentified by the police, or because of the fear of deportation, or because the trafficker has
threatened the family of the victim, or because the victim does not self-identify as such due to
cultural background or lack of knowledge of the legal provisions in the country. 29
Interestingly, the basis of the reason why the TVPA was cognized in the first instance was
to incentivize victims to cooperate in the investigation of the crimes committed by the trafficker to
reduce human trafficking locally and globally. Law enforcement authorities, at the federal, local, or
territorial levels are encouraged to understand the forms of relief that victims of human trafficking
can have access to as the T visa, and Continued Presence (CP), as would encourage victims to
report crimes and eliminate human trafficking in the community. An applicant for a T visa has to
demonstrate assistance to the law enforcement agencies unless assistance is not required because of
a specific waiver, and law enforcement might be asked to sign a declaration of law enforcement
officer for a victim of trafficking in persons, namely the Form I-914 Supplement B.30
Certain local police departments may be concerned that providing a declaration for a T visa
may expose them to liability if the applicant stays in the country and commits a serious crime.
However, signing a declaration does not grant the applicant any type of immigration relief or legal
status. Federal officials at the United States Citizenship and Immigration Services agency (USCIS)
Stacie Reimer Smith, “Spring Issue of Gender and Sexuality Law: Underutilization of the T-Visa: Comparing the TVisa to Similar Temporary Residence Programs Around the World,” 14 Geo. J. Gender & L. (Spring 2013) 719 -743.
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are the sole arbiters of application status, and local police officers are not liable for a victim's future
behavior. Local police officers' roles are poorly understood. Local government officers may regard
the T visa program as a federal responsibility. Local police play an important role in the T visa
application process, contrary to popular belief. Providing declarations for T visas can encourage
victims to come forward and help police with their investigations and prosecutions of human
traffickers. Participation in the T visa program enables local police to protect victims of human
trafficking while also building trust with immigrant communities. In comparison to other
immigration relief programs, such as the U visa, the eligibility requirements for T visas are much
narrower. Identification of human trafficking victims is hampered by a lack of awareness. Human
trafficking can be difficult to detect because it frequently resembles other crimes, such as domestic
violence or sexual assault. Officers must be able to distinguish human trafficking from other crimes
to refer eligible victims to the T visa application process.31
The regulations regarding eligibility for T Nonimmigrant status state that “An
applicant may wish to submit evidence from a law enforcement agency to help establish certain
eligibility requirements for T Nonimmigrant status.” However, the regulations clarify that
an endorsement from a law enforcement agency is not mandatory and is not given any
special evidentiary weight.32
Cooperation between the survivors of trafficking in persons and law enforcement agencies
can be improved only by increasing training and coordination between different agencies for the
identification of victims, the investigation, and prosecution of the crime of human trafficking.33 In
31
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addition, more resources are required to enable services that aid existing clients and conduct
outreach that might help in identifying more victims at the community-based level. To address
short-term needs of survivors, incentives must be elaborated so victims can come forward and
cooperate with law enforcement. That means developing a mechanism to protect victims and
family members from retaliation by traffickers. Also, immigration relief as T visas should
resemble requirements that are more consistent with protecting survivors. If survivors feel safe,
they will be more prone to collaborate in the prosecution of the trafficker.34
Law enforcement tools that help with the proper identification of victims of trafficking in
person are essential for another form of immigration relief very similar to the T visa – Continued
Presence (CP) (INA § 101(a)(15)(T) 2000) The 2008 Reauthorization Act introduced innovative
amendments related to the Continued Presence by attributing additional civil rights to victims of
trafficking in person, conferring immigration status to those who sue the trafficker in civil court.35
Continued Presence is a temporary form of immigration relief, and originally only federal law
enforcement could request DHS’s continued presence of the victim if it resulted that the presence
of the victim was useful and necessary to the investigation of the crime. That means that state and
local enforcement agencies can request the continued presence application only through another
federal law enforcement agency. Although the victim can obtain work authorization and apply for
other federal benefits, the process reveals to be often burdensome and delayed, as once it is
approved by the federal agencies, the application then must be submitted to the USCIS for final
approval. As a result of the bureaucratic process and long processing times, local police
enforcement resends cases of trafficking and mostly labor trafficking to the federal agencies or
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decides to not pursue the cases at all. 36 The downside of the Continued Presence is that it does
allow the victim to stay in the United States during the investigation of the crime committed by the
trafficker, but it does not provide a pathway to citizenship like the T visa, and it is only for one
year. In addition to that CP is easily revocable if the victim leaves the country or commits a crime.
When it comes to identifying victims for Continued Presence or certifying T visas, local law
enforcement agencies seem to be reluctant in doing so because of the misconception that their
signature is perceived as “affirming or testifying to the validity of the abuse”. LEA’s refusal to
certify the T visa triggers an implicit obstacle to the approval of the bona fide determination of the
T Nonimmigrant Status from the USCIS.37
The processing time for the Continued Presence is of concern, as LEA will be less likely to
proceed with the investigation of the crime of human trafficking if the legal status of the key
witness who is supposed to cooperate is uncertain. State and local enforcement agencies should
play a major role in persecuting human trafficking cases, both those involving sex trafficking and
labor trafficking. LEA at the local level should start to view themselves as essential resources to
prosecute cases against trafficking in persons and have more discretionarily power in issuing CP
without having to delegate the cases or the application to the federal authorities. 38
Advocates of human rights, organizations, community leaders and lawyers should work
toward building community partnership that enhances the trust between the victims of trafficking in
persons, and the local police authorities. A deterrent factor for victims of trafficking in persons to
reach the local LEA for help consists in the fact that most undocumented people believe that LEA
Erin N. Kauffman, “Note: The Uniform Act on Prevention of And Remedies for Human Trafficking: State Law and
National Response to Labor Trafficking,” Journal of Legislation 41, Issue 2, Article 5 (2015), 296-309.
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“serve the same priorities”, meaning the priority is to persecute the crime and not protect the
victim.39

C.

Legal Representatives struggle to untangle the intricate T Visa process
Legal Representatives or Lawyers are essential to the entire application process for the T

visa and during the identification of the elements of trafficking. The immensity of work attorneys
have to do when their client presents the elements of human trafficking if simplified consists of
gathering relevant evidence, preparation of the paperwork, and assembling all the materials
necessary to present to the USCIS a credible case. As simple as the process can appear, it requires
resources and skills that the victims do not have.40
According to the legislation, non-citizens who file genuine T petitions are entitled to the
same public benefits as refugees. Aliens with derivative T status (i.e., family members of victims of
human trafficking) are also entitled to benefits. Furthermore, regulations require federal officials to
provide victims of human trafficking with specific information about their rights and services, such
as immigration benefits; federal and state benefits and services (e.g., certification by the
Department of Health and Human Services (HHS)and assistance through the HHS's Office of
Refugee Resettlement (ORR)); medical services; pro-bono and low-cost legal services; victim
service organizations; victims compensation (aliens who have been trafficked are frequently
entitled for compensation through state and federal crime victims programs); the right to
restitution; and the rights of privacy and confidentiality. 41
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Legal Representatives and nonprofit organizations offering legal services face several
barriers when it comes to the T visa process application, which includes the inability to identify or
recognize the elements of the crime as labor trafficking, understanding how the process works in
practice, applying correctly all the waivers, and attaining to the deadlines for the benefit
applications. The concept of human trafficking and the T visa application are intricated, and
attorneys often lack knowledge of the issues surrounding T visas or are intimidated by the T visa
cases. For instance, because of the misconception about undocumented people, attorneys
sometimes recommend their clients to not be in touch with or call the police, as they might be
detained or reported to the immigration authorities. However, this highlights the lack of knowledge
and understanding on both the attorney’s side and the law enforcement side as to the identification
of the victims and the preliminary interview questions. Although attorneys might be able to identify
the elements that constitute a potential victim of sex or labor trafficking, many of them are still
confused about the T visa application. Consequently, often attorneys are not able to understand
how to apply for the waivers suitable to the victim’s case as the statute of limitations, exceptions
connected to inadmissibility or legal status, or other requirements concerning the reporting to LEA.
Several attorneys are not aware that many of the barriers to T visa application can be overcome by
submitting medical and mental health records to USCIS to show the trauma the victim has suffered
and the post-traumatic stress disorder (PTSD) effects of the crime of sex or labor trafficking. In the
same way, the reasonable assistance in the investigation or prosecution of the crime with LEA can
be waived by proving extreme emotional trauma.42 The Statute of Limitation time limit can also be
waived by demonstrating that exceptional circumstances prevented the victim from filing the T visa
application.
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An additional obstacle that attorneys face in the conundrum of the T visa application is
related to providing the victims with basic needs such as food, accommodation, or mental health
services. If the victim does not qualify for the T Nonimmigrant status but is identified as a victim
of human trafficking, they may be eligible for federally fully funded benefits and services if
the DHS Center for Countering Human Trafficking (CCHT) grants Continued Presence, or the U.S.
Department of Health and Human Services (HHS) provides the victim with a letter of certification
or eligibility. Hindrance occurs when the victim is granted Continued Presence and are eligible for
refugee benefits for a maximum of nine months. At that point, attorneys must be careful in timely
submitting the T visa application to avoid the victim being deprived of the benefits. Practitioners
should feel comfortable and knowledgeable with the T visa process and introduce it as part of the
possible immigration forms of relief, altogether with the U visa, Special Immigrant Juvenile (SIJ),
asylum, and other civil remedies. In practice, attorneys often opt for the U Visa application which
is crime specific and has a cap of 10,000 visas per year and includes a waiting list for those
applicants that were granted the status but there was no visa available in that year. 43
Attorneys find it simpler to handle alternative types of protection for their clients, such as
asylum, VAWA, or U visas, because they are crime specific, with are easier to prove. As a result,
attorneys fail to consider the possibility of a better form of remedy for victims of trafficking, such
as the T visa, which currently has a processing time of 21 months and a quicker path to citizenship
than the U visa.44 Attorneys also have difficulties throughout the filing procedure since they must
establish the methods of exploitation, and the victim must relive the traumatic event in order to
substantiate their claim. The risk of deportation, which can exacerbate the victim's vulnerability
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that led to their being trafficked in the first place, is another challenge for attorneys when they are
defending victims in removal proceedings. The success of deportation procedures depends heavily
on the expertise and abilities of the attorneys involved. T visa applications are commonly left out of
the victim's original answer to the notice to appear in deportation proceeding, either because the
victim fails to reveal being subject to crime of human trafficking or because their attorney is unable
to identify the characteristics of human trafficking.45
For instance, Fatty v. Nielsen is a non-precedent decision where the initial attorney failed to
recognize the elements of trafficking. Bengally Fatty is a citizen on the Republic of Gambia who
came in the United States through a F-1 student visa on July 13, 2022. Mr. Fatty became a victim
of human trafficking soon after entering the U.S. as the funding he was supposed to access for the
school became unavailable to him. He eventually had to work in a Pennsylvania restaurant and
managed later to escape while he was held against his will. The current case came at the attention
of the court when Mr. Fatty was detained by ICE in 2017. Bengally Fatty filed an immigration
habeas petition under which he was seeking a judicial stay of his deportation while his T visa is
adjudicated. Fatty challenged his removal on a procedural basis connected to his interest in
obtaining the adjudication of the T visa. He claimed to have constitutionally protected liberty and
property interests in having the application processed. Interestingly, the court highlighted how the
T visa application could not have been raised in Mr. Fatty’s previous removal proceeding, and that
he presented evidence that he could have not “reasonably” filed for the T visa until years later. In a
footnote, the court mentions Mr. Fatty showed that his previous attorney did not identify him as
being trafficked and that “had he been informed of the T visa, he would have pursued his
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application earlier.” This instance illustrates how crucial it is for lawyers and other professionals to
be aware of the signs of human trafficking even when the victim does not recognize himself as one.
The court affirmed in the instant case that Fatty had a legitimate interest in preventing his removal,
even though “the filing of an application for T nonimmigrant status has no effect on DHS authority
or discretion to execute a final order of removal…”. In addition, the court stated that Mr. Fatty
would risk erroneous deportation.

If Mr. Fatty is removed before his T visa adjudicated, he will be deprived of a viable
defense to removability. If granted a T visa, Mr. Fatty will obtain valid nonimmigrant
status and will be allowed to remain in the country. 8 C.F.R. § 214.11(d)(9); 8 U.S.C. §
1255(1), INA § 245(1). However, as physical presence in the United States is a condition
of eligibility, his T visa cannot be granted once he is removed. 8 C.F.R. § 214.11(g).
The court granted Mr. Fatty the Motion to Stay Removal “[h]aving found that due process
requires that Mr. Fatty's removal be stayed pending adjudication of his T visa application, that Mr.
Fatty will suffer irreparable harm absent a stay, and that the government will not be burdened by a
stay…”. It is interesting to bring up Court’s findings on USCIS’s premature bona fide
determination. In particular, the court stated the following:
Further, Mr. Fatty’s bona fide determination was made before he supplemented his
application with corroborating evidence of his trafficking and evidence addressing the alleged
“inconsistencies in the record.” (Dkt. No. 28 at 10.)

The Court finds that in making its bona fide determination, USCIS acted arbitrarily,
capriciously, and in a manner inconsistent with the applicable regulations. In particular, it
appears that Mr. Fatty’s bona fide determination was prepared by USCIS at the request of
27

DHS, prematurely, and in response to Mr. Fatty’s request to stay his removal. (See Dkt. No.
14, Ex. 3.) To the extent that a favorable bona fide determination automatically stays removal,
the regulations indicate Congress’ intent that T visa applications are to be adjudicated by
USCIS, separate and apart from proceedings involving DHS and/or ICE. See 8 C.F.R. §
214.11 (3).46

As to the T visa Application of Mr. Fatty, the Motion for Legal Fees that he filed in 2019
denoted that the “USCIS then took 17 months to adjudicated Mr. Fatty’s T visa application.” The
USCIS was taking a very long time to adjudicate Mr. Fatty application, which was considered
beyond the average processing time.47 In the Order Granting Petitioner’s Motion for Attorney Fees,
the Court approved the rate of $450 per hour charged by Mr. Fatty’s superseding attorney,
compared to the statutory rate of $125 per hour. In this case, the skills and knowledge of Mr.
Fatty’s attorney had been considered exceptional as “[…] was able to identify Mr. Fatty’s potential
eligibility for a T visa when several previous attorneys and adjudicators missed the issue.” Because
so few lawyers are familiar with the T visa application process, victims of trafficking have to pay
additional costs to be represented by a lawyer who is knowledgeable about the procedure, as is the
case in this instance. Fatty v. Nielsen has a persuasive authority, meaning that it has some authority
but that does not bind a court.

As noted above, lawyers and attorneys encounter several obstacles when representing
trafficking victims who are T visa applicants pending deportation orders. In addition to filing Form
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I-914 T Nonimmigrant Status, the attorney will have to provide a viable defense that would allow
the applicant to remain in the United States while her T visa application is pending USCIS review.

Although Fatty has persuasive authority in the Eighth District Court and has been adopted
in several districts, the Ninth District of Minnesota (in Nicholas L. v. Barr) did not adopt Fatty’s
finding determining that “the petitioner's removal before the adjudication of his T visa would
violate due process because it would have deprived the petitioner of "a viable defense to
removability." The Court clearly stated that Fatty was not persuasive in this District Court. In
Matter of Nicholas L. v. Barr, the plaintiff Nicholas L.L. claimed to be a victim of human
trafficking while he was in the custody of ICE in 2019. Nicholas is a citizen of Mexico entered in
the U.S. in August 2005. He was ordered removed from the U.S. in April 2011. He re-entered the
U.S. in 2019. He was detained by ICE, released under supervision, and then detained again on July
17, 2019. Nicholas applied for his T visa application only on August 6, 2019. Nicholas also sought
injunctive relief to stay his removal while the T visa application was being adjudicated by USCIS,
and his habeas petition was pending. He alleged his removal would violate federal law as it would
prevent him from obtaining the T visa for which he had applied as a victim of human trafficking.
Nicholas, claimed to have been forced by the members of the cartel to re-enter the United States in
2009. The human traffickers kidnapped him in Mexico City and brought him to a house near the
U.S. Border. After seeking a ransom from him and not getting any money, they forced Nicholas to
traffic drugs to the U.S. One day, Nicholas injured his leg and asked a driver to bring him to the
U.S. authorities, where the immigration officers brought him to the hospital. After the surgery, he
was placed in ICE custody. At that time, he applied for the T visa and an application to stay the
deportation while his bona fide determination was pending by USCIS.
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On September 18, Nicholas was placed on a flight to execute his removal. He was
removed from the flight prior to departure, and he remains in ICE custody pending
resolution of this motion. Nicholas filed an amended petition for a writ of habeas corpus
late on October 1, the night before the hearing on his motion. First Am. Pet. [ECF No.
16]. At that hearing, the Government volunteered that, while it maintains an interest in
the expeditious resolution of this matter, Nicholas would not be removed until a decision
is made on his motion. 48

The court determined that Nicholas did not show sufficient arguments of the asserted
violation of the Fifth Amendment’s Due process if removal would occur before his T visa
application bona fide determination. In addition to that, the court stated that Nicholas did not meet
the burden of proof of showing the likelihood of prevailing on the merits for the injunctive relief to
be approved, and his motion for preliminary injunction was denied. From the docket, we can infer
that on December 11, 2019, Nicholas filed a Notice for Voluntary Dismissal of the case, which was
dismissed on December 19, 2019 by the Judge.
Attorneys often overlook trafficking elements in cases involving domestic violence.
Domestic violence situations that arise in personal relationships can be considered human
trafficking, and the USCIS’s AAO has provided guidance on what constitutes harboring a victim
for the T visa purposes.49

S.N.C. v. Session is another persuasive, non-authoritative case where the victim did not
disclose being subject to human trafficking and domestic violence, for fear of retaliation from the
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husband and her initial attorney failed to recognize and inform the victim about the T visa
application.

This case is brough in front of the Southern District of New York. S.N.C is Jamaican citizen
who has lived in the United States since 2000, and the mother of eight minor children. She fled her
country escaping her abusive partner and entered the U.S. on a B1/B2 Tourist or Business Visa.
Once in the U.S. S.N.C. was a victim of human trafficking in two separate incidents. In 2004 she
married a U.S. citizen, and she was subjected to domestic violence, sexual violence, and human
trafficking. She was found to be a victim of human trafficking by the NY States division of
Criminal Justice Services. In 2006 she was arrested, but the charges were dropped. Nevertheless,
she had to appear in front of the Immigration Judge (IJ). The IJ entered an order of removal against
her that became final in 2012.

S.N.C. did not mention to the IJ or her attorney during the removal proceeding her
trafficking situation, because she was afraid that her husband would threat her. In addition, S.N.C.
was not advises by her attorney that she could satisfy the T visa application requirement, “[…] a
type of visa that Congress created for survivors of human trafficking. Although S.N.C. was
required to leave the United States, her husband forced her to remain in the country to continue
serving him and to ensure she repaid him legal fees associated with the immigration proceedings.”
Subsequently, S.N.C. faced false criminal charges by the husband’s lover and she was arrested by
ICE and transported to New Jersey. On July 2018, she applied for a T visa claiming to be a victim
of human trafficking, and domestic abuse, and requested a Stay of Removal and deferred action
with ICE. Although USCIS determined that her T visa application did not satisfy the requirement
of the bona fide case, it issued two RFEs for which the attorney would have had to answer within
January 31, 2019. However, S.N.C. made a prima facie case for a VAWA self-petition. That would
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allow the applicant to file for a motion to reopen, which would permit an automatic stay of
removal, as the motion to reopen is being considered. (S.N.C v. Sessions 2018) The court found
the following:
“Here, the type of relief Petitioner is seeking, the right to have her T-Visa application
adjudicated will not, even if granted, nullify her removal order. The Court has habeas
jurisdiction to adjudicate Plaintiff's request for a stay of removal.” 50
The court took into consideration the extraordinary circumstances to grant her bail while
waiting for the adjudication of her visa application, confirming her psychological and physical
health due to the human trafficking and domestic abuse, and the post-traumatic disorder she was
facing as a survivor of human trafficking. In addition to that, the court balanced the physical pain
and depression cause to the victim as she was separated from her children and was not able to nurse
them. The docket informs us that on April 30, 2022, the judge had requested an update from the
parties regarding the status of the Petitioner’s T visa application every forty-five days.51 As of May
4, 2020, a joint letter was filed to dismiss the case as moot. A case is declared moot if legal action
cannot be brought or continued after the matter at issue has been resolved, bring in us to infer that
the USCIS had adjudicated the T visa Application. S.N.C has been subjected to abuse and human
trafficking for several years. S.N.C.’s mental health and deterioration of her psychological health
situation is that of a typical victim of human trafficking who faces post-traumatic stress disorder.
Fatty, Nicholas, S.N.C., and other victims of human trafficking who are in the danger of imminent
deportation proceeding as a result of their trafficking, apply for a specific form of relief as the T
visa that was put in place by the Congress to protect non-citizens who face the fear of being
retaliated by their abuser. The victim’s removal before the bona fide determination for their T visa
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application hinders their procedural safeguards as they would no longer be eligible to obtain a bona
determination, of their T visa Application.
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V.

Conclusion

Human trafficking is a social scourge and a modern type of servitude, the nature of which
makes it impossible to measure the real number of victims. The United States Department of State
estimates that nearly 14,500 to 17,500 persons are trafficked into the United States each year, with
women and children accounting for 80 percent of victims globally. The Victims of Trafficking and
Violence Protection Act of 2000 was adopted by Congress twenty-two years ago. The TVPA and
related Reauthorization Acts provide immigration relief and other benefits to immigrant victims of
human trafficking. A total of 5,000 visas are available per year for victims of human trafficking;
however, only one-fifth of the visas are approved.
The purpose of this thesis was to identify the hurdles and barriers that hinder victims of
human trafficking from applying for immigration forms of relief such as the T visa from the social
and legal spheres, and what are the roadblock that affect their T visa applications. In order to
respond to the research question, I evaluate the ways in which three distinct actors identify (or fail
to identify) the components of human trafficking, and I assess their understanding of the legislative
requirements for T visa applications. I address the obstacles that victims, law enforcement officials
(LEA), and lawyers end up facing in the labyrinth of the T visa process involving human
trafficking.
First and foremost, I emphasize the vulnerability of victims susceptible to severe types of
trafficking stemming from sex and labor trafficking. A new legal system, unfamiliar language,
mistrust of government institutions, and new socioeconomic and cultural variances are all
challenges faced by trafficking survivors. I contend that victims do not identify themselves as such
or do not seek assistance from law enforcement agencies because of fear for the abuser’s
retaliation. The society that victims of trafficking are thrust into after fleeing the abuser frequently
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lacks the supports and resources essential for the victim to recover from the trauma and exclusion
brought on by the abuser. The difficulty for service providers and advocacy organizations is
helping victims integrate successfully into the community by giving them access to vital resources
including housing, human services, legal counsel, career opportunities, and federally sponsored
benefits. In order to ease the transfer of the survivors of human trafficking into society, outreach
becomes a crucial component of research, training, and public policy activities. The community
itself would need extensive education on the subject of human trafficking.
Second, I claim that law enforcement organizations frequently mistakenly see victims of
human trafficking as being undocumented in the first place, rather than recognizing them as
victims. A key factor in determining whether a victim is eligible for the T visa is their cooperation
with law authorities. Victims frequently harbor mistrust towards law enforcement officials, and
LEA are unable to adequately assess potential victims of sex or labor trafficking in person due to a
lack of resources and effective techniques. Additionally, I point out that screening procedures and
interrogation practices used by law enforcement agencies are frequently inconsiderate to cultural
diversity. It is recommended to have trained interviewers who are educated on the notion of human
trafficking, can spot patterns of trauma, and are culturally sensitive. Building a community
partnership between the victim and law enforcement is a sound suggestion for fostering confidence
and workable collaboration between the parties.
Last but not least, lawyers who represent victims are a crucial element of the T visa
procedure. Additionally, lawyers frequently lack the expertise and understanding necessary to
recognize a victim of human trafficking. In this research study, I argue that lawyers frequently
struggle to comprehend how the legal system actually functions, which waivers should be used to
protect victims’ rights, or what services are offered to victims. A lawyer’s failure to inform the
35

victim of their ability to file for a T visa has an influence on the entire procedure, even though the
legal system is convoluted and contains unclear areas of law that are open to interpretation. While
examining the three examples brought to analysis (Fatty v. Nielsen, Nicholas L. v. Barr, and S.’.C.
v. Sessions), I draw attention to the fact that in two of the three cases, the first counsel failed to
recognize the components of trafficking and failed to inform the client of their entitlement to apply
for the special type of immigration relief known as the T visa. When the victim is also subject to an
impending order of deportation, further abilities and expertise are required. The victim’s
entitlement to an independent T visa application review would be violated if they were removed.
To this point, this research paper intends to bring to the attention that “legal changes are
effective only when the cultural dimensions of trafficking are understood and addressed.”52 The
stigma around undocumented people can be removed by fully implementing the services and
benefits already present in the TVPA. Also, mandatory trainings for attorney and local law
enforcement on the screening techniques would help improve the identification of the victims. In
addition, including partnership between law enforcement and advocates of human rights would
amplify the cooperation and interaction with the community, as well as providing culturally
sensitive training and incentives would diminish the misconception of human trafficking.
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